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\{ Z Stamp Work Order and Customer Number HERE

CUST ID:0002306202

WORK ORDER:0001749040
DATE:@7-17-2009 01:32 PM
ANT. PAID:$Q.00
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Maryland State Depariment of Assessments & Taxation

Offica Use Only

REPORT OF TRANSFER OF
CONTROLLING INTEREST

(Piease read the instructions below before completing this form)

g o18/035

1. Typs of filing:

[ ]regutar [ Permissive

1/30/2009
2, Date of final transfer:

. Hi Properties Westr
3, Name of Real Property Entity whose interest Is belng transferred: ome Properties Westchester West, LLC

. 850 Clinton Squars, Rochester, New York 14604
4. Malling addrass for Rea! Property Entity: ! 4 w

5. Type of Real Property Entity: [::] Corp LLC [:]LP D GP or Joint Venture

D Unincorporated REIT DOther-specifv

6, State of formation; _M2iand

0.00

7. Tatal consideration for the controlling belng t d: $

8. List below the value attributable to each of the followlng assets:

a) Maryland Real Property 3 e
b) Non-Maryland Real Property §___ o
¢) Cash $ e g0
d) Securities . ...
&) Maryland Tangible Personal Property® $ 0.00

—

*Provide SDAT personal property account # for each return;

* ) Non-Maryland Tangible Personal Property 3 ______7__»._..__(’;00_
g) Other: Attach description and method of valuation L2 M
8. Gross value of Real Property Entity assets: $ 49.500,000.00

CUST ID:0002306002

WORK ORDER:0001749040
DATE:07~17-2009 81:33 PH
AMT. PRID:$0.00
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Maryland State Department of Assessments & Taxation

10, Real property in Maryland directly or beneflclally owned by the Real Property Entlty:
Parcel 1:

Montgomery Sas Aftached 3212 Hewltt Avenue, Silvar Spring, MD 20908
_—
County Name SDAT Account No,

Amr———
Address or brief description
Description of buildingfimprovements: 345 wnit multfamily centat

Title holder if different from item 3 above: NA

N
Consideration attributable to the parcel: S AeS0000  moral; no allocation

Parcel 2

County Nameg SDAT Account No. Address or brief description

Description of building/Impravements:

Title holder if diffsrant from Item 3 above:

Cohsideration attributable to the parcel; S 0
*If more than two parcels, attach & separate sheet and Indicate total numbar of parsels:

11. Specify and explaln any exemptlons authorized by law being clalmed with thig filing:
(Allach = separete shest I more space is required). See attached,

12. Transfer and Recordatlon taxes paid with this filing:

ltem 7 amouat mx 49'500'000 : $ : X__ : $‘———_ﬁo
ltem 8a amount
0

. Total smount o Co.Rate Ca. Recordation
ftern 9 amount; § $ x _05% =%
49,500,000 Total smount S( Rat Stale Transler
e x =%
Tota! amount Co. Rate Co. Tranaler

Total Taxes °

3. .
Add the $20 flling fee to the amount of the total taxes and make the check payable to the State Department of Assessments
& Taxation.

13.1 hereby declare under the penalties of perjury, pursuant to § 1-201 of the Maryland Tax-Property Code
Annotated, that this fillng (including any accompanying forms and attachments) has been examined by me
and the information contain hereln, to the best of my knowledge and bellef, Is true, corract and complete,
that | am authorized to make this filing on behalf of the Real Property Entity, that | have Aaccurately
reported the percentage of controlling interest being transferred, that | have fully reported the
consideration attributable to Maryland Real Property, and that [ have answered truthfully each item of

information requested on the form.
(Ml — 2/2/09
Signatr‘é’ﬁf aufhoﬁzif."?yv her Dats
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Marylénd State Department of Assessments & Texation

14.) Contact Information for this filing:

Y. Jaffrey Spatz (410) 5764124
Name Teleptone
Gordon, Feinblstt et al,, 233 €, Redwood Strest Baltimere MD 21202

Address B City State Zip code
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Attachment to Report of Transfer of Controlling Intere‘st
List of Tax IDs;

Tax ID #: 13-1-983620
Tax ID #: 13-1-983618
Tax D #: 13-1-983664
Tax ID #: 13-1-983631
Tax ID #: 13-1-983642

Tax ID #: 13-1-983653
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The transfer of 3 controlling interest in Home Properties Westchester West, LLC
¢ ‘Company™) from Stile Holding, Inc., as exchange accommodation title holder (BAT) 10
Home Properties, Lp., (“Home Properties” ") on February 2, 2009 is ex empt ftom Maryland state
and loca! recordation and transfer taxes because this tranefar was from a straw man to the

beneficial owner of the Cortipany. 49 Op.Att’y Gen. 508 (1964), 42 Op. Att'y Gen. 126 {1957),
24 Op. Att’y Gen. 965 (1939),

This transfer ig the last step of a serics of transactions that are designed to enable Home
Properties to defer recognition of income pursuant to Internal Revenue Code section 1031 and is
commonly described as a “reverse like-kind exchange.” fee generally, Rev, Proc, 2000-37,
2000-2 C.B. 308, The improved real proporty that is owned by the Company was purchased by
the Company from BR] Westehester Limited Partnership on December 30, 2008 and the
Company paid the ful] Maryland state and local recordation taxes upon that sale (see attached
recorded deed). At the time of that conveyance, the BAT held a 100% membership interest in
the Company for the benefit of Home Propertics. The EAT transferred its 100% membership
interest in the Company to Home Properties on February 2, 2009 to close out the like-kind
exchange and end the straw man ownership,

A similar transaction was ruled as exempt from recordation and transfer taxes in an
opinion drafted by Bruge Benshoof, Assistant Attorney General in his letter dated October 24,
2004 (“Benshoof Letter”). Enclosed pleasc find & copy of the Benshoof Letter, The Benshoof

Under the new controlling interest law, Tax Property Code Section 12-1 17(e), “a
controlling interest in a real property entity is not subject to recordation tax if the transfer of the
real property by an instrument of writing between the same parties and under the same
cireumstances would have been exempt under Section 12-108 of this title”. Pursuant to the
Benshoof Letter and current Maryland law, & transfer from a qualified intermediary to the

transfer of confrolling interest may not be taxed, It is, thevefore, clear that the transfer of the

membetship interests in the Company to Home Properties is exempt under from any transfer
taxes,

0889664 25301/080068 02/04/2009
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Ward and K:Lei.n, Chartered
2275 Research Blvd., Sutte 720
Bockville, Maxyland 20850
';_‘_ File No. 14941TGO8 MONTGOMERY cmm-m ]
& D.: 13083653 APPROVED BY :
A _=uo 13-983642
oxer 13-983631 DEE 3 1 2008
- ars 13-983664
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= 5.4¥2006. %7 ThawsteR Tax P
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SP] WARRANTY DEED

THIS SPECIAL WARRANTY DEED (this “Deed”) is made as of December 30th, 2008 by
BRI WESTCRESTER LIMITED PARTNERSHIP, a Maryland limited partnership, formerly kaown
2s Westchester West No. 2 Limited Perinership (“Grantor*) baving an address at ¢/o Berkshire Property
Advisors, L.L.C., One Beacon Sueet, Suire 1500, Boston, Magsachusetts 02108, to and in favor of
HOME PROPERTIES WESTCHESTER WEST, LLC, & Maryland Timited lishility compary
(“Grantoe™) having an address &t c/o Home Properties, L.P,, 850 Clinton Square, Rochester, New York
14604.

A, By executing this Deed, Gragtor dogs certify under penalties of perjury that Grantor is a
Marylend limited partnership and a resident entity uader Section. 10-912(a)of the Tax-General Article of
the Annotated Code of Maryland, and is exempt

from the “tota] payment” Teporting requirements set forth
in Section 10-912(b) of the Tax General Article of the Annotared Code of Maryland.

WITNESSETH:

THAT FOR and in ¢onsideration of the sum of Fi
007100 Dollars ($49,500,000.00), cash in hand paid, the receipt, adequacy and sufficiency of which are
hereby acknowledged by Grantor, Grantor by these presents does hereby grant, bargain, ssll snd convey
unto Grantes, its successors and assigng, to have end to hold in fae simple, that certain parcel of real
property lying and being situate in Silver Spring, Maryland (the “Property™), having the following street
addresses: 3100 Hewitt Avenue, Silver Spring, Maryland 20006; 4208 Hewitt Avenus, Silver Spring,
Maryland 20906; 3166 Hewitt Avenue, Silver Spring, Maryland 20906 and 3020 Hewitt Avenue, Silver
Spring, Maryland 20906, a¢ the same is legally and particularly described in Exbibit A attached hereto
and incorporated hetcin by this reference, located on Hewitt Avenue in Silver Spring, Maryland. The

Property conveyed hersby includes without limitation alt buildings, structures, improvements, and
fixsures focated on, under or above the Property.

orty Nine Million Five Hundred Thousand and

TOGETHER WITH all of the ways, easements, rights, covenants, benefits, rights-of-ways,
agreements, privileges, and appurtenances to the same belonging, enjoyed by, or in any way benefiting or
appertaining; all rights of Grautor in and to any and sll adjoining public and private streets, roadways, and
rights of way, and any privately owned water and sewer lines serving the Property; and all the estate,
ight, title, interest and claim, either at law or in equity, of otherwise however, of Gm'ﬁioffﬂw or aut
of the Property.

5.8
FELORUTE: FEE .8
41506, 0 RTAYRE B
20 i} ]
2.0 B R
el BB L

% AIT2757831.3 .
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SUBIECT to the matters of record in Montgomery County, Maryland identified o Exhibit B
attached hereto and incorporated herein by this reforence, to the extont the same by their terms affect the
Poperty on this date, Grantor covenants that it will warrant specially unto Gramtee the Proy
conveyed, and that Grantor will execuy

penty hereby
te such further assurances of the Property hereby conveyed as may
be requisite.

TO HAVE AND TO HOLD the Property, and all tights,

privileges and interests conveyed
hereby, to the Gramtes, its successors and assigns, in fee simple forove

[Remainder of page left intentionally blank]

AT2T5T6313
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IN WITNESS WHEREOF, Graxtor has cansed this Deed to be executed and delivered by its
suthorized representative uuder seal os iis free act and deed for the nses and PUrposss herein conteined ay
of the day and year first-above written,

GRANTOR:
WITNESS: BRI WESTCHESTER LIMITED PARTNERSHIP,
. a Maryland Limited partnership

By: BR Westchester, LLC,
a Delaware limited I ility company,
its general pzﬂ
3
By: 4~ *’@
Name:  David C. Quade

Titl:  Presidem

Cermmonmsenttl Vs slusiio
W‘m )to-wit:

Loty

Before me, & Notary Public in and for the Jurisdiction aforesaid, pémana.l]y appeared this 2. %'f)
day of December, 2008, David C. Quade, personally well known (or satisfactorily Proven) to me to be the

and fhat by his signature on the foregoing and annexed Instrument, the entity upon bebalf of which he

actod, executed the Instrument as its free act and dead for the uses ang Purposes. therein contained.

3
WITNESS oy hand and official seel tig33, day of Decerber, 2008,

kmary Pub&‘ é
[Notarial Seal)
Nay

My Commission Expires:
tary by
Sermaggo, PuBlo

ST OF EXHIBITS @j %

Exhibit A - Legal Description of Property S
Exhibit B ~ List of Exceptions to Title LT

ATATSTRSIZ
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In acoordance with Section 3-104(f) of the Rea] Property Article, Annotated Cods of Marylang,
& amended, I hereby cetify thai I am an atiotney admitted to practice before the Court of Appeals of
Maryland and that the attach

ed Instrument was Propared either by me or under my supervision.

Lauren R. Goodman

Nerme and Address of Grantor:

BRI Westchester Limited Pertmership
¢/o Berkshire Property Advisors, L.L.C.
One Beacon Street, Suite 1500

Boston, Massachusetts 021 08

AT7578113
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EXHEIT A
LEGAL DRSCRIPTION

Parcet 1:

Lot Sixteen (16) in Block “B” in 2 subdivision known a3 “HERMITAGE PARK™ a3 per plat thereof
recorded in Plat Book $6 at plar 9036, among the Land Records of Montgomery County, Maryland,

TOGETI-]ERMTHrighmcmdundexﬂmoeminDeed_md A 10 Estahlich F. a
Common recorded in Liber 4030 st folio 1 75 and re-recorded 1o correct legal desoription in Liber 4162 at
foliv 448 and subsequently re-recorded to correct legal deseription in Liber 4539 at folio 426; 25 amended
by Amendment to Deed and Agreement to Establish Basements in Common dated September 5, 2000 by
and betwoen Westchester West Condominium, the BRI Westehester Limited Partosrship and the

Westch ‘West Lirnited P: hip, recorded in Liber 18790, folio 399,

Parcel 2:

Lot Seventeen (17) in Block “B” ina subdivigion known as “HERMITAGE PARK.” 13 per plat thereof
recorded i Plat Book 87 at plat 9213 among the Land Records of Montgomery Coury , Maryland.

TOGETHER WITH rights created under that certain Deed and A 1o Establish E in
Common recorded in Liber 4030 at folio 175 and re-recorded to correct legal description in Liber 4162 ar
folio 448 and subsequently re-recorded to correst legal deseription in Liber 4539 at falio 426; as amended
by Amendment to Deed and A greement to Establish Basoments in Common dated September 5, 2000 by
and between Westchester West Condominiutm, the BRI Westchestor Limited Partnership and the
Westchester West Limited Partnership, recorded in Liber 18790, folio 399,

Parcel 3:

Lot Bighteen (18) in Block “A” and Lot Three (3) in Block “C” in a subdivision known as
“HERMITAGE PARK.," s per plat thiereof recorded in Plat Book 87 at plat 9315 among the Land
Records of Moztgomery County, Maryland.

TOGETHER WITH rights oreated under that certain Deed and A to Establish E m
Common recorded in Liber 4030 at folio 175 and re-recorded to correot tegal description in Liber 4162 at
folio 448 and subsequently re-recorded to correct legal description in Liber 4539 at folio 426; a5 amended
by Amendment to Deed and Agreement to Establish Easements in Common dated September 5, 2000 by
and between Westchestor West Condominium, the BRI Westchester Limited Partnership and the
Westchester Wast Limited Partnership, recorded in Liber 18790, folio 399.

ASTIT57831.3
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Parcel 4; -

Lot Bightesn (18} in Block “B” and Lot Six (6) in Block “D™ in & subgivision known as “HERMITAGE
PARK.™ s per plet thereof recorded in Plat Book 87 atplat 9315 among the Land Records of

Montgomery County, Maryland.

TOGETHER WITH rights created under that certain Deed and Agreement to Establish Easements in
Common recordsd in Liber 4030 at folio 175 and re-recorded to correct legal description in Liber 4162 at
folio 448 and subsequently re-recorded to correet Tegal description in Liber 4538 2t folio 426; as amended

Amend to Deed and Agy o Establish Easements it Common dated September 5, 2000 by
and bstween Westch West Condominium, the BRI Wi Limited P ip and the
Westchester Wet Limited Partnership, recorded in Liber 18790, folio 399,

ATT27878313
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EXHIIT B
PERMITTED EXCEPTIONR

ol A BALRE TTUNK

1. The following matters as shown on the
Book 86, Plat No. 9036; Plat Book 87,
the following

Plat(s) referred to in Exhibit A horeof as recorded in Plat
Plat No. 9218; and Piat Book 87, Plat No, 9315; inclnding

(2)  Minimum building restriction kines and 25-foot
Owmer's Dedication (Affects all Parcsls); and

y slape blished by

(b} 25’ foot storm drain easement (affeots Lot 3, Block C); 20° foot storm drain easoment
(affects Lot 18, Block B) #nd 207 foot right of way for sanitary sewer (affects Lot 18,
Block A) established per Owrier’s Dedication (for Plat 87 a1 5215 only)

2. Covenant not to subdivide parcels until separate sewer and water house conmections are provided
pursuani to the following Agreements made by Westchester West No, 2 Limited parmership to
Washington Suburban Sanitary Commission:

(&) dated September 16, 1968, recorded September 17, 1968, in Liber 3790, folio 79 (affects
Lot 16, Block B);

®) dated July 14, 1969, and recorded July 14, 1969, in Liber 3883, folio 62 (affects Lot 17,
Block By

(¢} recorded Tuly 14, 1969, in Liber 3883, folio 65 and recorded July 14, 1969, in Liber
3815, folio 369 (affects Lots 18, Block A, Lot 18, Block B, Lot 3,Block Cand Lot 6,
Block D); sand

() recorded November 9, 1970, in Liber 4016, folio 390 (atfects Lot 18, Block A and Lot3,
RBlock C).

3. ‘Water easements yed to Washington Suburban Sanitary C fssion as follows:

(a) 20"foot and 6” foot easements gramed pursuant to Right of Way dated January 6, 1969
2nd recorded in Liber 3823, folio 466 {Affocts Lot 16, Block B).

(b} 20’ foot easernent granted pursuant to Right of Wey recorded in Liber 3886, folio 743
(Affects Lot 18, Block A); and

© 20° foot easement granted pursvant to Right of Way recorded in Liber 3886, folic 748
(Affects Lot 17, Block B).

4, Covenants and conditions ined i, and access granted pursuant to, Deed and
A o Establish B

\g in Common dated September 5, 1969 and recorded September
24, 1969, in Liber 3904, folio 274; as amended by Amendment to deed and Agreement to
Establish Easements in Common reeorded in Liber 1231 0, folio 441.

Af727578313
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Covenants and conditions and 8* foot wids casements located 05 the Jand ostablished pursyart to
Deed and Agreement to Bstablish Rasements in Common for the use of the recreational fazilities
for the benefit of Lots 1 4, and 15, Block B, dated November 30, 1970, as Tesorded in Liber 4030,
felia 175, re-recorded in Liber 4162, page 448 and re-recorded in 1.4

imi : recorded in
Liber 18790, folio 399.

Easement and right of way for 82s transmission and distribution facilities granted to Washington
Gas Light Company by Deed of Easement dated August 10, 1972, as recorded in Liber 425 7.
folio 443 (Affects Lot 16, Block B),

Covenants and conditions to establish allocation of water servies fees between Westchester West
Limited Partnership and Westchester West No, 2 Limited Pastnership pursuant to Agreement
dated December 13, 1996, as recorded in Liber 14595, folio 610.

Rights of tenants under unrecorded residential leases.

Texes for the fiscal year 2005, 2 lien not yet due and payable.

AMT2757831.3

028/035
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2008 | Certification of Exemption from Withholding Upon
MARYLAND Disposition of Maryland Rea! Estate

Affidavit of Residence or Principal Residence

Based on the certification below, Transferor claims exemption from the tax withholding
requirements of §10-912 of the Tax-General Article, Annotated Code of Maryland. Section
10-812 provides that certain tax payments must be withheld and paid when a deed or othsr
instrument tha1 effects & change in ownership of real property is presented for recordation. The
requirements of §10-912 do not apply when a transfaror provides a certification of Maryland
residence or cerfification that the iransfermed prope:

rty Is the transferor's princlpal residence.
1. Transferor Information ]
INaqrg of Tranyterar
BRI Westohester Limited Partnership, 2 Maryland limited partnership

2. Reasons for Exemption
Resident L) 1, Transteror, arm @ resident of the State of Marytand,

Status Transferor ia 2 resident entity as defined in Code of Maryland Regulstions (COMARY
03.04.12.02B(11), 1 arn an

agent of Transfaror, and | have authorlty to sign this document
on Transferor's behalf,

Principai 1 Athougn 1 arm no longer a resident of the State of M
Residsnce resldenoe as defined In IRC 121 and is recorded as
Assessments and Taxation.

Under penalty of pesjury, | certily thet | have examined this declaration and that, 1o the best of my
knowledge, it is wus, correct, and complote,

aryland, the Property ks my principal
such with the State Department of

3a, Individual Transferors

e [c5
gt
3b. Entity Transferors
BRI Westchester Limited Parthership
Wiats/Atlem

Fama of Extity
sy BR Wes?chesig;(L,LC., Ceneral Partner

3 (G A A<

David €. Quade, President
Ty

028/035
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Office of the Attorney General
Courts and Judicia Affairs Divigion
200 St. Paul Place
Baltimors, Maryland 21202

Phone; (410) 576.7292
Fax: (410) 5766393
E-Mail: bbenshoofi@ong.state md ug

DATE: 28 October 2004
BX FACSIMILE,
Ter Al Clerks of the Cirouit Courts
cc: All Land Records Supetvisors

From: Bruce L. Benshoof, L :g
Astistant Attomey General ?

Re:  Like-Kind and Reverse Like Kind Exchanges

As you may recall, in October of 2002, my predecessor, Julia Androw, advised you that ll three (or
four) of the deeds involved jna “reverse like-kind exchange" would

be subject to recordation end
transfer taxes.! Ror the reasons discossed below, such advice is hereby withdraws and replaced with
the following advice,

Under the Internal Revenue Code (the "IRC"), a séller of investment Pproperty usually must pay
capital gains taxes on the amount by which the amount reccived for such gale exceeds the seller's
"basis" in such property. However, under § 1031 ofthe TRC, instead of selling investment property
for cash and incurring such capital gaing taxes, an gwner of investment property may instead

h 3 (the "relinguir property") for other i property(the
"replacement property™) of like kind”— thereby transferring such owner's basis in the relinquished
property to the replacemant property and deferring paying capital geins taxes imtil there s 2 gaie of
the replacement property for cash,

For example, if Mr. Green owne the Amstrong Apartments and Mr. Brown owns the
Belveders Apartmeats (and such propertics aro of ‘equal vahie), Mr. Green and Mr. Brown
may exchange their properties without & ing capital gains tax Hebility, Of course, the
fact that such exchange does 1ot resultin federal income tax Hability docs ot mean it is freo
from recordation and transfer taxes. Agwith anyproperty swap,” the “considcration payable®
for the deed of the Belvedere Apartments to Mr. Green is the value of the Ammstrong

—_—
' SeaMemorandum of Advice from Julia Andrew, Aen. Atty Gea,, 10 all Clecks of the Cir, Cra, {Oct. 8, 2002)
(copy attached).

2

Sea 36 Op. ATT'Y GEN, 259 (1951) (cach deed in txabls on vatuo of other Propetty convoyed).
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Apatﬁnmm—andthu"consldn:ﬁnnpayable"ﬁ)r!hudeedoflheArmsumgA.pamn
Mr. Brown is the value of the Belvedere A Recordati ot

: ; : and transfar taxes must
be paid accordingly for their respective deeds to be recordad.

Of courss, in the real world, it is zare for 2n owner of one investment to find .
3 property an ownet
another investment propesty who is willing to cxchange p i I o

replacoment. The owner wonld than airange with the purchaser of the relinguished property that
sufh px.uchuer would buy the replacement property with cash (instead of paying cash for the
d property) and then excheoge the pl propetty for the retinquished property.

Assume, for example, that My, Green owns, but would like to dispose of, the
Apartments. Mr. Gresa would like to exchange the Armstrong Apartments for the Belveders
Apartments owned by Mr, Brown, and My, Brown is willing to sell the Belvedere
Apartrmenty, but Mr. Brown wants cash (not knothor apartment building). Ms. Black would
like to buy the Armstrong Apartments, So Mr. Green, Mr, Brown and Ms. Black agree that
() Ms, Black wilt buy the Belvedere Apartments fom Mr, Brown fur cash, and
(i) Ms. Black will thea trangfer the Belvedeze Apartments 0 Mr. Groen in exchange for the
Armstrong Apartments. ‘Therefore thers would be three (3) doeds needed o complete the
trangaction: (1) adeed from Mr. Browm to M. Black trensferring the Belveders Apartments;
(2) a deed from Ms, Black to Mr. Green trsferring the Befvedere Apartments; and 3@)a
dred from Mr. Green to Mg, Black teansferring the Armstrong Apartments,

Under Ms, Andrew's inierpretation, all threo doods would be subject to recardation and
transfer taxes, Although wnd dable given ictions and other prat
with the exchange agreement presented to Ms. Andrew for teview, I have found that such
interprotation was incorrect. Beoanse of the deficlencies in (he cxch iewed
by Ms. Andrew, she was sidetracked inte focusing on Whether the interrediate party acted
a5 an "agent” under Maryland agency law (i.. the Ty and lawrules p B
to agents and their principals). Because an intermediary camot be merely the "agent” of the
exchangor, Ms. Andrew saw each doed a3 a Beparate instrument for consideration.

Howover, by heving her attention focused on agancy law, Ms. Andrew did not notice that the
opindons of this office have conslstently viewed a broader range of instruments as "true no-
consideration™ deeds (or, from & different point of view, as deeds that do not so much reflect
"real" transfors, but rather reflect an slignment of legal title with the "real" beneficial
ownership of the property). This broader rangs of instruments inchudes, among ofher things,
transfecs to or from "straw men," between settlors and trustees of inter vivos trusts, and from
nominees to the “real* p , in addition to between agents and principals
Thess opinions can be summarized as follows: (1) = deed from a grentor 1 & grantes wiio
is acting as the grantar’s intermodiary is "wuly” for "o consideration,” and the recondation

7 Se, ag, A9 Op. ATPY GEN. 508 (1964), 42 Or. ATr'Y Gev. 126 (1957), 24 O. ATtY G, 065 (1939); 100

also Lotter of Advice from Julia M., Froit, Asst. Atty Gon, to Jangt Rudolph, Dep, Chak of the Cir. Ct. for
Ca. (Oct. 10, 1989),

2-
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and transfer taxes thereon m,ﬁimﬁm,zem;mda) wdeed fram a grantorto grantee for
whomﬂ:umrnmadthegmmee'n imamediaryina/;qniﬂngﬂwpmperlyis "truly” for
“no consideration,* and the recordation and transfer tages thoreon gge, therefore, zern,

In the transaction degcribeq above, Ms. Black's purchase of the Bel
the nominee furl.\dz.Gmenanhe"mal"pmhm. 'I‘hﬁ'efore,ﬂkdcedﬁomMs.Blmklo

On deed #2 from Ms. Black to Mr. Green, the "statemen;,
Teax-Prop. § 12-104(a) shoulg cloarly state the deod ig for any

transfer of the Belvedere Apartments Erom the person who acted ag [nominee / stezw myan /
intermediary] for the grutes in acquiring the Bolvsders Apartrents.

ofcunsidcraﬁon"requued’ vader
ideration and ovid

Another way to conduct an cxchauge, under § 1031 and the regulations purmuagt thareto, is through
8 business known aga "qualified intermediary" or "ace dation party* (hersi;

P
2s a "Qualified Intermediary®). Thers are & number of ways to structure g transaction using u

i 5 property to be used as its
replk t, but the repl propesty is not yet develop d; of (2) the exchang; identificg
pmpmywbcmalasarq!heanmk,butlnsmtyﬂlwatedu!mym'forthepmpntylube
selinguished.

In the first situation, the oxchangor desds the Property to be xelinguished to the Qualified
Intermediary whils the Qualified 1 iary purchases the rep} Pproperty with fimds from
apurch y & construetion ze ‘whichusnzllylimimmcoum:a,gaimtlthualiﬁed
Intenmediary to forec) therepl perty, and isusuallypmona.lly Buzrantiod by the
exchangor). Ouce the improvemetits to the repl Propezty arc-camplote and a buyer hag been
identified for the relinquishied property, the Qualificd Intermediary () deeds the relingquished
Propetty to its parchaser, (ii) uses the proceeds from the sale of the relinquished property to pay
down (or pay off) the gage loan bering the repl t property, and (iii) deeds the
Teplacement property ta the exchangor (subject, if: applicable, to the lien for the moTtgage loan if it
remnains outsianding),

In such situation thers may be four (4) deeds plus 2 mortgage ot deed of trust: (1) a deed of
the relinquished property from the exchangor to the Qualified Tnterrnediary; (2)  desd of the
replacement property to the Qualifisd Intermed] 3 {24) s morigage or deed of trugt bythe
Qualified Intcrmediary to secure the purchase money & construetion loan with alienon the
replacement property; (3) e deedoftherelinguiched property from the Qualificd Intermediary
to its purchaser; and (4) 2 deed of the replacement property from the Qualifieq Intermediary
to the exchanpor.

@033/035
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Deed #1is a"no ideration” deed a5 & yance from the exch to the Qualified
Intermediary (who is acting as the exchangor's "nomines” or "straw man"). The "statoment
of consideration” required under Teox-Prop. § 12-104(s) shorld elearly state such deed is for
1o consideration a1d evidences the transfor of the telinquished property to the prantes who
is acting a5 the [nomines / strew man /i iary] for the pranto.

Deed #2 i5:a deed for consideration, and recordation and transfer taxes must be pald thereon
based on the amownt of consideration given by the Qualified Tntermediary to the eeller of the
replacement property.

Subject to the purch y martgage ption and the right to payrecordation tex only
9 advances are made, morttguge/ Geed of trast #24 is subject to resordation tax basod oo the
debt incurred and socured thereby. (o addition, if the replacement property is in Prince
George's County, such mortgage o deed of trust would be subject to the county transfer tax,
subject to any exemptions found in the Princs George's County Coile)

Deod #3 is subject to recardation and transfor taxcs based on the consideration prid by the
purchaser of the relinquished property.

Deeed #4182 "no consideration” deed as 2 convoyance from the Qualified Intermediary (who
actod a5 the exchangor's “nomineo" or "siraw man” in purchasing the roplacement property)
to the exchangor (the "eal* purchaser). (In keeping with prior opinions, altthouph the
propeity may be subject to ding mortgages, such d do not count as
consideration because the Qualifisd Intermediary encumbered the property and obtainad the
loan on behalfof hangor.) The "st feonsideration" required under Tax-Prop.
§ 12-104(s) showld clearly state the died is for Do consideration and evidences the transfer
of the replacement property from the persan who acted 56 [nomines / straw wman /
intemiediary] for the grantee in acquiring and improving the Tepl property,

Thus, Doeds #1 and 4 would be "no consideration” deeds for which the recordation and
transfer taxes would be zero (but such tax<s must be paid on the ofher deeds and on the
mortgage / deed of trust).

In the gecond situation, the Qualified Int; diery purch thereplacement property on behalf of
the exchangor and holds onte such property while the exchangor scarches for a buyer for the property
to be relinquished. Once a buyer is found, the exch gor deeds the relinquished property to the
buyer (but the scttl shows the relinguished property passing through the Qualified
Intermediary to eomply with IRS regulations), the funds from such buyer go to the Qualified
Intermediary, and the Qualified I diary deeds the repl: praperty to the exchangoy.

1o such situation there ere ususlly thres (3) deede: (1) a desd of the teplacement property to
the Quatified Lutermediary; (2) a dood of the relinquished property from the exchangarto ity
purchaser; and (3) & deed of the replacement property from the Qualified tormediary to fhe
exchangor,
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Desd #1 is a deed for considerstion, andrecordstion aud texnsfor taxes must be peid thereon

. based on the smount of consideration given by the Qualified Intermediary to the seller of the
Teplecement property.

Deed #2 is a deod for considerstion, and recordation and transfer taxes must be paidshercon
based on the amount of consideration given by fhie buyer of the raplacament propexty (even
though such fimds are directed to the Qualified Intermediary instead of directly to the

exchangor).

Deed 43 is2"n ideration™ deed as & yence from the Qualified Intermediary (who
acted as the exchngor's "nomince” or "straw man” in purchasing the replacement property)
to the exchangor (the “reat* purcheser). h dati

3 and transfer taxes on Deed #3
would be zero. The "statement of consideration” required wnder Tax-Prop. § 12-104(a)
sbould cleatly state the deed is for no consideration and cvidences the transfer of the
repiacement property from the p who acted as [nominse / straw man / int diary] for
the grantee in acquiring the replacement property.

Of course, therc are & number of variants to such exchanges and we'

11 address cach as nocessary.
However, I hope the basie rules are clear. Such rules ¢an be i i

T{ A teansfers propecty to B so that B may transfer it 10 C on A's behalf, then the
transfer from A to B is subject to zero recordation and transfer taxes, but the tranafor

5 from B to C is subjest to recordation and transfer taxes based on any consideralion
: paid by Cto A orB.

B acquires property from C on A's behalf, and then B transfers such propertyto A,
then the transfer from C to B is subject to recordation and transfer taxes based on any
consideration paid to C by A or B, but the tramsfer from B to A is subject to zero
recordation and transfer Laxes.

If you or your staff have any questions or concerns, please do not hesitate to contact me by phone,
fax or ¢-mail at your convenience,
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